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OVERVIEW: 

1. This appeal challenges the decision of Rob Morgan, CEO of the AER, to unilaterally cancel 

a public hearing and seize-decision making authority from an independent hearing panel assigned 

to adjudicate Summit Coal Inc’s applications for a proposed coal mine. Mr. Morgan wrongly 

assumed the role of decision-maker, misapplied the test for reconsideration, and breached his 

statutory duties by secretly meeting with staff from the Minister of Energy and Mineral’s office, 

who had been in discussions with Summit about the coal mine. 

 

2. As Justice Fagnan ruled, this appeal affects “the independence of hearing commissioners 

in future proceedings” and has the potential to impact “the supervisory powers of this Court over 

panel decisions.” This appeal “goes to the core of the AER’s institutional framework” and “relates 

to procedural fairness and the public’s confidence in the transparency, fairness and independence 

of the system.”1  

 

3. Alberta Energy Regulator (“AER”) Proceeding 449 concerns the Respondent, Summit 

Coal Inc’s (“Summit”), applications to develop the proposed Mine 14 coal mine near Grande 

Cache. After the hearing commissioners assigned to Proceeding 449 rejected Summit’s request to 

cancel the public hearing, the CEO, claiming “absolute discretion” under s. 42 of the Responsible 

Energy Development Act (“REDA”), overturned that decision and cancelled the hearing.  

 

4. The CEO’s decision has the hallmarks of arbitrary and outcome-driven reasoning. Mr. 

Morgan admitted that his use of s. 42 was “without precedent”, but he issued the decision anyway.  

He even suggests that others should not make similar decisions in the future “out of respect for 

the…autonomy and independence of hearing panels.” Indeed, Mr. Morgan seems to caution 

against the very decision he made. 

 

5. In rendering that decision, the CEO committed three distinct errors of law. First, the CEO 

unlawfully misconstrued REDA to provide him the jurisdiction to overturn hearing commissioners 

seized with, and granted exclusive jurisdiction over, an application hearing. The CEO 

misinterpreted his authority under s. 42 in light of the exclusive spheres of jurisdiction established 

 
1 Alberta Wilderness Association v Alberta Energy Regulator, 2025 ABCA 389 (“AWA v AER”) at para 7.  
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by REDA between the AER’s operational branch (headed by the CEO) and its adjudicative branch 

(headed by the Chief Hearing Commissioner). It cannot have been the legislature’s intent to create 

quasi-judicial hearing commissioners independent from the CEO under REDA, only to permit the 

CEO to unilaterally overturn their decisions through the reconsideration power.  

 

6. Second, the CEO exceeded his statutory authority by conducting a written hearing on 

Summit’s reconsideration request. By inviting and considering adversarial written submissions, 

the CEO assumed the adjudicative role assigned exclusively to hearing commissioners by REDA.  

 

7. Third, even if the CEO could have lawfully, unilaterally reconsidered the Hearing Panel’s 

decision, he erred in doing so by departing from the established reconsideration test under s. 42 in 

two ways. Initially, by inappropriately seeking input from the Minister of Energy and Minerals’ 

(the “Minister”) office he breached his duty to act in good faith. Thereafter, he misapplied the 

reconsideration test itself by failing to consider the availability of an appeal, failing to identify any 

new information or profound error in the Hearing Panel’s decision, and relying on internally 

inconsistent and irrational reasoning. 

 

8. Despite these foundational legal errors, Summit has asserted that the CEO’s decision was 

justified given that directly affected parties had withdrawn opposition from Proceeding 449. This 

argument was, however, already rejected by the Hearing Panel and while Summit could have 

properly appealed that decision to this Court, they opted not to. Instead, Summit wrote to the 

Minister and then the CEO to request this unprecedented use of the reconsideration power. Even 

if Summit was correct that the hearing should not have proceeded (a position the Appellants 

dispute) this cannot justify the CEO’s unlawful decision.  

 

9. This appeal will have wide-ranging consequences on the structure and predictability of 

Alberta’s energy regulatory system. If this Court affirms that AER hearing commissioners’ 

exclusive jurisdiction over hearings, appealable only to this Court, the existing jurisdictional 

framework will be preserved. Such a ruling would foster predictability and affirm the legislature’s 

intent that independent hearing commissioners adjudicate application hearings.   
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10. If this Court endorses the CEO’s interpretation, allowing him to overrule hearing 

commissioners with “absolute discretion”, future proponents will be encouraged to side-step 

independent hearing processes and seek relief directly from the CEO, as Summit did in this case. 

This will have far-reaching and consequential implications on the predictability, public trust and 

independence of Alberta’s energy decision making.   

 

PART 1 – FACTS 

A. The Parties 

11. The Canadian Parks and Wilderness Society Northern Alberta Chapter (“CPAWS-NA”) is 

a conservation organization dedicated to the protection and sustainability of public lands. They 

have over 2,230 active members and engage with over 13,000 Albertans who rely on CPAWS-NA 

to advocate for their interests. CPAWS-NA has been active in Alberta since 1968, regularly 

collaborating with government, industry, and Indigenous communities and providing science-

based support and advice for the conservation and protection of Alberta’s wilderness areas.2 

 

12. The Alberta Wilderness Association (“AWA”) is an Alberta-based conservation group with 

more than 7,000 members across the province. AWA strives for the stewardship of Alberta’s public 

lands, waters and biodiversity for future generations. They seek to ensure that public resources are 

developed and regulated in a manner that is consistent with the preservation of wilderness.3  

CPAWS-NA and AWA (collectively the “Appellants”).       

 

13. Summit is the proponent of Mine 14 and is owned by Valory Resources Inc. Through its 

Mine 14 proposal, Summit seeks to mine 1.3 million tonnes of coal per year.4  

 

14. The AER was established under REDA to oversee the safe, orderly and environmentally 

responsible development of Alberta’s energy and mineral resources, including coal.5 REDA divides 

the AER’s functions between (a) its operational branch, managed by a Board of Directors and a 

 
2 Exhibit 25.0 - 2024-12-17 CPAWS to AER re Request to Participate, Extracts of Key Evidence of the Appellants  
(“EKE”) at pages 18-21.  
3 Exhibit 23.0 – 2024-12-17 AWA to AER re Request to Participate, EKE at page 14-17. 
4 Exhibit 2.0 – Summit Coal Application, EKE at page 13. 
5 Responsible Energy Development Act, SA 2012, c R-17.3, (“REDA”) ss 2(1).  
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CEO, and (b) its adjudicative branch, composed of independent quasi-judicial hearing 

commissioners.6 Rob Morgan was appointed as CEO of the AER in February 2025. 

 

B. Summit’s Mine 14 Application to the AER and the Start of Proceeding 449 

15. Summit applied to the AER under s. 30 of REDA for approvals for Mine 14.7 Under s. 33(1) 

of REDA and the Rules of Practice, applications are first reviewed by the operational branch to 

determine whether a hearing is required. Based on a staff recommendation, the AER Executive 

Leadership Team – comprised of the previous CEO and several other senior executives – referred 

Summit’s applications to a panel of hearing commissioners.  At that point, under s. 12(1) of REDA, 

the jurisdiction of the operations branch over the proceeding ended. 

 

16. In an October 3, 2024 letter, the AER’s Executive Leadership Team confirmed that under 

s. 33(1) of REDA, the applications should be set down for a hearing and be decided by a panel of 

hearing commissioners, relying, in part, on the Appellants’ Statements of Concern which raised 

potential impacts on protected species and waterways.8 

 

17. On October 7, 2024, the Chief Hearing Commissioner appointed a panel of Hearing 

Commissioners (the “Hearing Panel” or “Panel”) to adjudicate the applications. The Chief 

Hearing Commissioners advised Summit that the Panel would decide any procedural matters, that 

it operated independently from the day-to-day operations of the AER, and that the Panel’s decisions 

were reviewable only by the Court of Appeal.9 

 

18. On February 7, 2025, the Hearing Panel granted the Appellants full participant status, 

finding that they had a tangible interest in the proceeding and had information that that could assist 

the Panel.10 The Appellants were entitled to file evidence, make submissions, and cross-examine 

witnesses at the October 2025 hearing.11 

 
6 REDA, Division 1, ss 3-10; REDA, Division 2, ss 11-13.  
7 Alberta Energy Regulator Rules of Practice, Alta Reg 99/2013 (“Rules of Practice”) at s 7. 
8 Affidavit of Gloria Wozniuk, affirmed May 12, 2026 (“Wozniuk Affidavit”) Exhibit F [subject to Application for 
New Evidence]. 
9 2024-10-07 AER Letter to Martin Ignasiak re Proceeding 449 Hearing, EKE page 4.  
10 Exhibit 41.0 – 2025-02-07 Panel Decision on AWA Participation, EKE page 22-24; Exhibit 42.0 – 2025-02-07 
Panel Decision on CPAWS Participation, EKE pages 26-29. 
11 Ibid; also see Rules of Practice, ss 1(j), 9.2, and 22-24.  
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19. Over the ensuing months, Summit repeatedly sought to avoid a public hearing. On February 

25, 2025, Summit requested a meeting to restrict the Appellants’ and Indigenous groups’ 

participation and sought confirmation that the hearing would be cancelled if Indigenous 

participants withdrew. The Panel denied the request.12  

 

20. On June 27, 2025, following the withdrawal of certain directly and adversely affected 

Indigenous participants, Summit again asked the Panel to cancel the hearing and decide its 

applications. Noting the Appellants’ continued opposition to Mine 14, and that the AER had never 

cancelled a hearing without all parties’ consent, the Panel denied the motion on July 23, 2025, 

characterizing it as a “collateral attack” on the Appellants’ participatory rights.13 

 

21. On July 28, 2025, just three business days after the Panel denied its motion, the President 

of Valory Resources Inc. (Summit’s parent company) wrote to the Minister expressing 

dissatisfaction with the Panel and the AER, claiming that “the AER is delaying jobs in Grande 

Cache and construction of Mine 14”. The letter requested a meeting to discuss his “concerns and 

frustrations” noting that such delays were “something we expected from the previous federal 

government, and we are dismayed to see such a position taken by an Alberta regulator.”14 

 

22. The following day, Summit filed another motion with the Hearing Panel seeking to adjourn 

the hearing sine die, citing uncertainty about its plans to proceed with Mine 14.15 

 

C. Summit’s Reconsideration Request  

23. Prior to the Hearing Panel’s ruling on Summit’s adjournment motion, on August 6, 2025, 

Summit submitted a reconsideration request of the Hearing Panel’s refusal to cancel the public 

hearing. Even though Proceeding 449 was under the jurisdiction of the Hearing Panel, Summit’s 

request was addressed to the CEO.16 

 
12  Exhibit 53.0 – 2025-03-03 AER to Summit re Pre-Hearing Meeting, EKE at pages 30-34.  
13 Motion Decision of the Alberta Energy Regulator, dated July 23, 2025, Appeal Record at page 11.    
14 Letter from Valory Resources Inc. to Alberta Minister of Energy and Minerals, the Honourable Brian Jean, dated 
July 28, 2025 (“Valory Letter to Minister”) EKE at pages 47-49. 
15 Exhibit 90.0 – 2025-07-29 Summit to AER re Motion to Adjourn Hearing, EKE at pages 35-38.  
16 Communication from the Alberta Energy Regulator to all Parties in Response to Summit Coal Inc.’s Request for 
Reconsideration to the CEO, dated August 11, 2025 (“Regulatory Appeals Coordinator’s Communication to 
Parties”), EKE at pages 45-46. 
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24. Immediately after receiving Summit’s reconsideration request, the CEO wrote to Vitor 

Marciano, Chief of Staff to the Minister, asking for his “input” on the Summit reconsideration.17 

Mr. Marciano advised the CEO that he had a copy of Summit’s request and recommended that the 

two set up a time to talk. Mr. Marciano confirmed that the meeting took place and that the 

discussion included the AER’s perceived “broad” scope of its reconsideration powers along with 

“the uniqueness of the situation.”18 

 

25. On August 8, 2025, the Hearing Panel partially granted Summit’s adjournment motion and 

postponed the application hearing from October 21, 2025 to February 9, 2026. The Panel also 

reaffirmed its independence under REDA and reminded parties to direct all correspondence to the 

Panel.19 This was the Panel’s last communication to the parties. 

 

26. On August 11, 2025, a staff member from the AER’’s operations branch (the “Regulatory 

Appeals Coordinator”) invited Proceeding 449 participants to respond to Summit’s 

reconsideration request. The Appellants filed written submissions opposing the request and the 

CEO’s authority to decide it.20 

 

27. On August 21, 2025, the CEO issued his decision, asserting jurisdiction to reconsider and 

overturn the Panel’s decision (the “Cancellation Decision”). He cancelled the hearing, terminating 

the Appellants’ procedural rights, and transferred the applications to the AER’s operational branch 

for disposition.21  

 

28. In the Cancellation Decision, the CEO summarized the materials considered, listing only 

submissions from Summit, the Appellants, and the Municipal District of Greenview. He did not 

indicate any review of the Proceeding 449 record or input from the Minister’s office.  

 

 
17 Wozniuk Affidavit, Exhibit B at page 11 [subject to Application for New Evidence]. 
18 Wozniuk Affidavit, Exhibit C at page 23 [subject to Application for New Evidence]. 
19 Exhibit 95.0 – 2025-08-08 AER to Parties re Motion Decision, EKE at pages 39-44.  
20  Regulatory Appeals Coordinator’s Communication to Parties , EKE at pages 45-46.  
21 Cancellation Decision, Appeal Record at pages 16-20.   
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29. The CEO acknowledged that it was “without precedent for a non-hearing commissioner 

decision maker to consider a reconsideration request of a procedural decision made by hearing 

commissioners.” He nonetheless concluded that he had the authority to unilaterally reconsider the 

Hearing Panel based on “my absolute discretion” to do so. In justifying his decision, the CEO 

identified three circumstances he claimed were “unique and exceptional”: (i) that the AER had not 

previously held a hearing without the participation of a directly and adversely affected party; (ii) 

that the AER had never cancelled a hearing when parties granted participant status had not 

withdrawn; and (iii) that Summit’s request was asking the AER’s operational arm to reconsider a 

procedural matter decided by its adjudicative arm, specifically a panel of hearing commissioners.22 

As discussed further below, these assertions were errors as a matter of law. 

 

D. Appeal to this Court  

30. On September 22, 2025, the Appellants filed a motion with this Court for permission to 

appeal the Cancellation Decision. In response to the motion, the AER filed an affidavit from Aimée 

Hockenhull, identified as the AER’s Regulatory Appeals Coordinator. The affidavit included two 

documents entitled “Delegations of Authority”. The first, dated June 17, 2013, purported to 

delegate certain powers from the Board to the CEO. The second, dated March 29, 2014, purported 

to delegate the authority to determine whether to conduct a reconsideration to twenty-four different 

AER officers and staff.23 

 

31. On September 24, 2025, based on the Cancellation Decision’s direction, the operational 

branch approved the operating permits for Mine 14 and issued Summit permits under the 

Environmental Protection and Enhancement Act, the Water Act, the Public Lands Act, and the 

Coal Conservation Act (the “Mine 14 Permits”).24 

 

32. On November 24, 2025, Justice Fagnan granted the Appellants’ motion for permission to 

appeal. She found that the proposed issues affect the independence of the AER’s hearing 

commissioners, relate to procedural fairness and the public’s confidence in the transparency, 

 
22 Cancellation Decision, Appeal Record at pages 16-18.  
23 Wozniuk Affidavit, Exhibits D and E [subject to Application for New Evidence]. 
24 Wozniuk Affidavit, Exhibit K [subject to Application for New Evidence]. 
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fairness, and independence of the regulatory system and go to the core of the AER’s institutional 

framework under REDA.25 Justice Fagnan also found that the scope of the CEO’s jurisdiction over 

reconsideration requests has a potential impact on judicial supervisory powers, noting the AER’s 

own materials indicated  hearing panel decisions are reviewable only by this Court.26  

 

33. Justice Fagnan dismissed the AER’s argument that given it had already issued an approval 

that nothing could result from the appeal, noting the “significance” of the jurisdictional issue on 

appeal,27 all of which was consistent with her finding that the CEO’s “intervention terminated the 

proceeding … extinguishing the [Appellants’] participation granted by the hearing panel.”28  

 
34. Meanwhile, the project proponents are free to move forward with construction of Mine 14 

without public hearing on the issues raised by Appellants. Mine 14 construction continues 

unheeded while Appellants seek redress through appropriate legal avenues. 

 

PART 2 – GROUNDS OF APPEAL 

35. The Appellants take the following position on the grounds of appeal: 

a) the CEO erred in law by interceding in an ongoing proceeding before a hearing panel 

and reconsidering a procedural decision of the panel in a manner that ended the 

proceeding and dismissed the panel; 

b) the CEO erred in law by conducting a written reconsideration hearing in respect of a 

reconsideration request under s 42; and 

c) the CEO erred in law by misinterpreting and misapplying the AER’s reconsideration 

test and departing from the established interpretation and application of s. 42 of 

REDA without justification. 

 

 

 

 

 
25 AWA v AER, para 7.  
26 AWA v AER, para 7 and 14. 
27 AWA v AER,  para 23.  
28 AWA v AER,  para 10. 
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PART 3 – STANDARD OF REVIEW 

36. All three grounds of appeal address questions of law and are reviewable on a correctness

standard, including a decision maker’s interpretation of their “home statute.”29

PART 4 - ARGUMENT 

A. The CEO lacked the legal authority to reconsider and overturn the Hearing Panel

37. Section 42 states that the “Regulator”30 may, in its sole discretion, reconsider a decision

made by it and may confirm, vary, suspend or revoke the decision.” Reconsiderations can proceed

with or without a hearing, with reconsiderations that proceed by hearing being the exclusive

jurisdiction of hearing commissioners.31 REDA does not expressly grant any reconsideration

powers to the CEO.32 Despite the fact that during a hearing process hearing commissioners act “in

the name of the Regulator”, the CEO interpreted s.42 to empower him to overturn hearing

commissioner decisions. This interpretation is not only contrary to the plain language of sections

12 and 42 of REDA, it is contrary to the legislation as a whole.

38. In Rizzo & Rizzo Shoes Ltd., the Supreme Court of Canada articulated the proper approach

to statutory interpretation: “namely, the words of an Act are to be read in their entire context and

in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of

the Act, and the intention of Parliament.”33

39. Section 42 must be interpreted in a manner that preserves, and at the very least, does not

undermine REDA. The CEO’s interpretation, which vests him power to overturn any hearing panel

decision, removes the independence of hearing commissioners and nullifies REDA’s core

jurisdictional division. It is contrary to the AER’s existing delegated authorities and undermines

the orderly development of Alberta’s energy resources.

29 AWA v AER,  para 18, Borgel v Paintearth (Subdivision and Development Appeal Board), 2020 ABCA 192, 
(“Borgel”) para 10. 
30 “Regulator” means the AER, as established by section 3 [designation as a corporation], REDA, s 1(1)(p). 
31 REDA, s 43 and 12(1). 
32 REDA, s 12(1)(c); Rules of Practice, ss 34 and 35.  
33 Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27, at para 21.  
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https://www.canlii.org/en/ab/abca/doc/2020/2020abca192/2020abca192.html
https://www.canlii.org/en/ab/abca/doc/2020/2020abca192/2020abca192.html#par10:~:text=%5B10%5D,tribunal%E2%80%99s%20%E2%80%9Chome%20statute%E2%80%9D.
https://www.canlii.org/en/ab/laws/stat/sa-2012-c-r-17.3/latest/sa-2012-c-r-17.3.html?resultId=ae376a332a6742beafe169656ecd23af&searchId=2026-05-08T12:05:16:075/1aa114fb41c24078b120ac7a79622e66#:~:text=%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%20(p)%C2%A0%C2%A0%C2%A0%20%E2%80%9CRegulator%E2%80%9D%20means%20the%20Alberta%20Energy%20Regulator%20established%20by%20section%203%3B
https://www.canlii.org/en/ab/laws/stat/sa-2012-c-r-17.3/latest/sa-2012-c-r-17.3.html?resultId=ae376a332a6742beafe169656ecd23af&searchId=2026-05-08T12:05:16:075/1aa114fb41c24078b120ac7a79622e66#:~:text=Hearing%20on%20reconsideration,conducting%20a%20hearing
https://www.canlii.org/en/ab/laws/stat/sa-2012-c-r-17.3/latest/sa-2012-c-r-17.3.html?resultId=ae376a332a6742beafe169656ecd23af&searchId=2026-05-08T12:05:16:075/1aa114fb41c24078b120ac7a79622e66#:~:text=Panels,section%2011.
https://www.canlii.org/en/ab/laws/stat/sa-2012-c-r-17.3/latest/sa-2012-c-r-17.3.html?resultId=ae376a332a6742beafe169656ecd23af&searchId=2026-05-08T12:05:16:075/1aa114fb41c24078b120ac7a79622e66#:~:text=(c)%C2%A0%C2%A0%C2%A0%20a%20hearing%20in%20respect%20of%20a%20reconsideration%20under%20Division%204%20of%20Part%202%2C
https://www.canlii.org/en/ab/laws/regu/alta-reg-99-2013/latest/alta-reg-99-2013.html#:~:text=Notice%20of%20hearing%20in%20respect%20of%20reconsideration,to%20the%20notice%20of%20hearing%20on%20reconsideration.
https://www.canlii.org/en/ab/laws/regu/alta-reg-99-2013/latest/alta-reg-99-2013.html#:~:text=Decision%20on%20reconsideration,section%2038.
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii837/1998canlii837.html?resultId=840fed65d4c44b82bed5fcc95afb0ac0&searchId=2026-05-08T12:07:42:343/1987b159f9c643ea9c77f26944296002
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii837/1998canlii837.html?resultId=840fed65d4c44b82bed5fcc95afb0ac0&searchId=2026-05-08T12:07:42:343/1987b159f9c643ea9c77f26944296002#:~:text=21%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20Although,C.R.%20103.


i. The CEO’s interpretation of s. 42 undermines REDA’s jurisdictional division of power

40. REDA creates two separate spheres of jurisdiction within the AER, each with unique and

distinct jurisdiction and decision-making authority:

a) an operational branch established under Division 1 of Part I of REDA and tasked with

the day-to-day corporate business and affairs of the regulator;34 and

b) an adjudicative branch under Division 2 of Part I of REDA with exclusive jurisdiction

over the conduct and adjudication of hearings in respect of applications, regulatory

appeals and reconsiderations.35

41. The Board oversees the AER’s general management and, with the Minister’s approval,

appoints a CEO to handle its day-to-day operations within the operational branch.36 The CEO’s

powers are not set out in REDA or its regulations, but are delegated to the CEO by the Board.37

42. The AER’s adjudicative branch is composed of independent, quasi-judicial hearing

commissioners and the Chief Hearing Commissioner. They oversee the AER’s “court-like”

hearings process.38 Unlike the CEO, hearing commissioners are appointed, and their renumeration

is set, by Cabinet, not the Board.39 While the AER was created to be “arm’s-length” from

government influence, according to the Minister of Energy, in requiring Cabinet appointments for

hearing commissioners, the legislation was intended to provide the adjudicative function with “an

additional element of independence” to drastically reduce the potential for conflicts and support

fair decision making.40 As summarized recently in the Premier’s Review of the Alberta Energy

Regulator, hearing commissioner independence was created to “ensure their decision would not be

34 REDA, Division 1, ss 3-10 (Board and CEO). 
35 REDA, Division 2, ss 11-13 (Hearing Commissioners). 
36 REDA, Division 1, s 7.  
37 The sole specific power delegated to the CEO by REDA, Rules of Practice, or the General Regulation is the ability 
to arrange for an inquiry, if called, to be conducted by a panel of hearing commissioner(s), REDA s 12(2).  
38 Wozniuk Affidavit, Exhibit J at page 121 [subject to Application for New Evidence]. 
39 REDA, ss 11(1) and (2) and 12(1)(c). 
40 Alberta, Legislative Assembly, Alberta Hansard, 28-1 (6 November 2012) at 564 (Hon Ken Hughes) online: 
<https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_28/session_1/20121106_1330_01_han.p
df#page=17> [Honorable Ken Hughes, 6 November 2012]; Legislative Assembly of Alberta, “Ken Hughes”, supra 
note 6; Alberta, Legislative Assembly, Alberta Hansard, 28-1 (7 November 2012) at 662 (Hon Ken Hughes) online: 
<https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_28/session_1/20121107_1930_01_han.p
df#page=5>. 
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https://www.canlii.org/en/ab/laws/stat/sa-2012-c-r-17.3/latest/sa-2012-c-r-17.3.html?resultId=5d3a8ab60a12460cb77b519d33037ee8&searchId=2025-10-09T10:15:44:751/8449efaf01bf4e67b8a5625a7da50864#:~:text=Establishment%20of%20roster,by%20the%20Regulator.
https://www.canlii.org/en/ab/laws/stat/sa-2012-c-r-17.3/latest/sa-2012-c-r-17.3.html?resultId=9acc32d7ac5f41a4989c091ad778832e&searchId=2025-10-07T13:47:32:933/f2e58e762ee04732a19a5c5357e89ea6#:~:text=%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%C2%A0%20(c)%C2%A0%C2%A0%C2%A0%20a%20hearing%20in%20respect%20of%20a%20reconsideration%20under%20Division%204%20of%20Part%202%2C
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_28/session_1/20121106_1330_01_han.pdf#page=17
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_28/session_1/20121106_1330_01_han.pdf#page=17
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_28/session_1/20121107_1930_01_han.pdf#page=5
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_28/session_1/20121107_1930_01_han.pdf#page=5


 
 

 

compromised by staff working on similar issues that arise during day-to-day operations”,41 which 

was of particular importance to the Legislature given the AER’s jurisdiction over environmental 

legislation. According to the AER, the decisions of hearing commissioners are appealable only to 

the Alberta Court of Appeal.42  

 

43. REDA not only segregates the roles of its two branches, it prohibits compositional overlap 

as the CEO and Board are barred from serving as hearing commissioners, and accordingly, hearing 

commissioners cannot serve on the Board or as CEO.43 The CEO’s placement in a separate 

divisions of REDA (Division 1: Establishment and Governance of the Regulator) from the hearing 

commissioners (Division 2: Hearing Commissioners) reinforces this intentional separation.  

 

44. Consistent with this division, only hearing commissioners may conduct and decide 

application hearings. While the Executive Leadership Team initially determine which applications 

require a hearing under s. 33(1) of REDA, once a hearing is triggered it “must be conducted on 

behalf of and in the name of the Regulator by a panel of one or more hearing commissioners.”44 

Section 12(3) provides that a hearing panel decision is a decision of the Regulator.45 Under s.8(1) 

of the Rules of Practice, if an application is set down for a hearing, the Chief Hearing 

Commissioner “shall establish a panel of one or more hearing commissioners to conduct the 

hearing.”46  

 

45. The chart below from the Premier’s Review of the Alberta Energy Regulator depicts that 

the jurisdictional divide between hearing commissioners and the rest of the AER is baked into its 

organizational structure and dictates its interactions with the Government of Alberta (GOA).   

 

 
41 Wozniuk Affidavit, Exhibit G at page 56  [subject to Application for New Evidence]. 
42 Wozniuk Affidavit, Exhibit H at pages 85-86 [subject to Application for New Evidence];  Also see AWA v AER, at 
para 14.  
43 REDA, s 11(3). 
44 REDA, ss 12(1); Rules of Practice, s 8(1), once an application is set down for a hearing the Chief Hearing 
Commissioner “shall establish a panel of one or more hearing commissioners to conduct the hearing.” 
45 REDA, s 12(3).  
46 Rules of Practice, s 8(1).  
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46. The AER has consistently reflected this rationale behind REDA’s structural divide. 

According to the AER, “[a]djudicative independence is central to the AER governance structure.”47 

In his letter commencing the Proceeding 449 hearing, the Chief Hearing Commissioner confirmed 

that hearing commissioners who would decide the application and procedural matters “are 

independent from the day-to-day operations of the AER” and that their decisions may only be 

reviewed by the Court of Appeal.48 The correspondence referenced AER “Manual 003: Participant 

Guide to the Hearing Process”, which echoes this position.49 The CEO also acknowledged this 

division in the Cancellation Decision, in framing Summit’s request as one seeking that the 

“‘operational’ arm” (through its CEO) reconsider a decision of the AER’s ‘adjudicative arm.”50  

Indeed, failing to maintain hearing commissioner independence is so critical to the AER that it has 

led to the recusal of a hearing panel.51  

 
47 Wozniuk Affidavit, Exhibit H at page 85 [subject to Application for New Evidence]. 
48 2024-10-07 AER Letter to Martin Ignasiak re Proceeding 449 Hearing, EKE at page 4.  
49 Wozniuk Affidavit, Exhibit J at page 133 which states that “Decisions from hearings can only be appealed to the 
courts.” [subject to Application for New Evidence]. 
50 Cancellation Decision, Appeal Record at page 18, where the CEO stated, “The request asks the 'operational' arm of 
the AER, through its CEO, to reconsider a procedural matter that has been decided by the 'adjudicative· arm of the 
AER (i.e. a panel of hearing commissioners).” 
51 See for example AER Proceeding 419. In that case, an AER subject matter expert had inadvertently advised both 
the panel and AER Regulatory Applications – a party to the hearing. The panel concluded that that this diminished the 
appearance of impartiality and all parties, including AER Regulatory Applications, agreed that the panel must recuse 
itself., online: <https://static.aer.ca/prd/documents/decisions/Participatory_Procedural/1935549_20221102.pdf>.  
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47. Despite clear legislative intent to vest sole jurisdiction over hearings to hearing 

commissioners, the CEO claimed “absolute” discretion to intervene in the hearing process and 

reconsider and overturn their decisions, undermining REDA and its jurisdictional division.52  This 

was an error in law. 

 

48. It cannot have been the legislature’s intent to create quasi-judicial hearing commissioners 

that are independent from the Board, the CEO, and the AER’s operational arm, only to allow the 

CEO to singlehandedly overturn any of their decisions at will.  

 

ii. The CEO’s delegated powers prohibit the CEO from interfering with the adjudicative 
decisions of hearing commissioners 

 
49. The CEO’s interpretation of s.42 is not only inconsistent with REDA, but it directly 

contradicts with his delegated authority, undermining his interpretation of s. 42 and the lawfulness 

of the Cancellation Decision.  

 

50. While REDA states that the CEO is responsible for the day-to-day operation of the business 

and affairs of the AER, none of the AER’s powers, duties, or functions enumerated are delegated 

to the CEO in REDA, the General Regulation, and the Rules of Practice.53 All of the CEO’s powers, 

duties and functions are strictly limited to that which has been lawfully delegated to him by the 

Board under s. 6(2) of REDA.  

 

51. Even if the Board could delegate the CEO the ability to interfere with the adjudicative 

decisions of hearing commissioners (which as set out above is not permitted under REDA) the 

Board has explicitly prohibited the CEO from doing so.  

 

52. The AER’s General Bylaw, referred to by the CEO in the Cancellation Decision, 

promulgated by the Board under s. 8(1) of REDA, states that the Board’s general sub-delegation 

 
52 Cancellation Decision, Appeal Record, page 17.  
53 The one exception to this is that REDA, s 12(2) allows the CEO to arrange for an inquiry to be conducted on behalf 
of and in the name of the regulator by a panel hearing commissioners.  
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of powers to the CEO is subject to “the enactments, other applicable laws, rules and regulations, 

this Bylaw and board policies, procedures, direction or resolution.”54  

 

53. These limitations are detailed in the AER’s “Mandate and Roles” document, promulgated 

by the Ministers of Energy and Minerals and Environment and Protected Areas, and the AER 

Board under the Alberta Public Agencies Governance Act (“APAGA”). The Mandate and Roles 

document states that the CEO’s delegated powers exclude the power to direct “the conclusions or 

decisions of hearing commissioners or AER staff assigned as decision makers when they are 

engaged on adjudicating a matter.”55 It also states that AER hearings “are conducted by the hearing 

commissioners independently from the Board and CEO”56 and that “the conduct and outcomes of 

hearings…are the independent responsibility of the respective panels of hearing commissioners.”57  

 

54. The Mandate and Roles document sets out a detailed description of the CEO’s powers, yet 

nowhere does it authorize the CEO to reconsider and overturn the decisions of hearing 

commissioners when they are seized with adjudicating the hearing of an application.58 Further the 

Board has not set out any standards or decisional criteria to constrain the CEO in exercising this 

delegated power as is required by the common law.59 

 

55. In its August 8, 2025 ruling on Summit’s adjournment motion, the Hearing Panel 

reaffirmed its exclusive jurisdiction over AER hearings and noted the statutory limits on the 

Board’s delegation powers under s.6(3) of REDA. That provision bars the Board from delegating 

the CEO “any power, duty or function of the Regulator that is prescribed by the regulations.”60 

Given that s. 8(1)(a) of the Rules of Practice prescribes that hearing commissioners, not the CEO, 

are to conduct hearings,61 the Board could not have delegated the CEO any authority over the 

conduct and outcome of hearings. 

 
54 General Bylaw of the AER, September 24, 2025, at Article 6 (“General Bylaw”) online: < 
https://static.aer.ca/prd/documents/about-us/general-bylaw.pdf > (relied on by the CEO in the Cancellation Decision).  
55 Wozniuk Affidavit, Exhibit I at page 104 [subject to Application for New Evidence]. 
56 Wozniuk Affidavit, Exhibit I at page 101 [subject to Application for New Evidence]. 
57 Wozniuk Affidavit, Exhibit I at page 107 [subject to Application for New Evidence]. 
58 Wozniuk Affidavit, Exhibit I at pages 104-104 (s.3.5) [subject to Application for New Evidence]. 
59 Brown, “Judicial Review of Administrative Action in Canada” Chap 13. The Grant of Authority: II Subdelegating 
the Grant of Authority. Delegated Legislative Power and the Need for Standards § 13:21 (Appendix A). 
60 Exhibit 95.0 – 2025-08-08 AER to Parties re Motion Decision, EKE page 40. 
61 Rules of Practice, ss 8(1)(a).  
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56. In response to the Appellants’ application for Permission to Appeal, the AER produced an 

affidavit from its Regulatory Appeals Coordinator adducing two delegation instruments. The first, 

dated June 17, 2013, states that the Board delegates the authority to carry out “any power, duty or 

function of the AER” to the CEO. The second, dated March 29, 2014, states that it delegates, inter 

alia, the powers conferred on the AER to decide whether to reconsider a decision to “any two” of 

twenty-four different AER decision makers, including the CEO.  

 

57. Both delegation documents must be interpreted in light of the restrictions on the CEO’s 

delegated authority set out above and the existing jurisdictional division within REDA. The Board 

or the CEO cannot delegate a power that is not otherwise theirs. Nonetheless, even if they could 

purport to delegate powers in relation to reconsideration of hearing commissioners decisions, the 

fact that the CEO’s Cancellation Decision was unilaterally made contradicts the requirement that 

two decision makers are needed to reconsider a decision. The Cancellation Decision was signed 

by the CEO alone and the CEO refers to it as being “my decision” or refers to “my discretion”. He 

concludes “I am satisfied that I have the proper authority to decide [Summit’s reconsideration 

request], and this falls within my purview and discretion”62 

 

58. An ultra vires decision made without lawful delegation is “void, rather than voidable” and 

lacked lawful authority from its inception.63 

 

iii. The CEO’s interpretation of s. 42 undermines the efficient, safe, orderly, and 
environmentally responsible development of Alberta’s energy resources.  

 
59. The CEO’s claimed “absolute discretion” to intervene in hearings and overturn 

commissioners’ decisions would undermine the AER’s mandate to facilitate the “efficient, safe, 

orderly and environmentally responsible development”64 of Alberta’s energy resources by 

introducing uncertainty and unpredictability into the regulatory framework. This power would not 

only undermine the independence of hearing commissioners but would erode the protections 

 
62 Cancellation Decision, Appeal Record at page 17. 
63 Mammoet 13220-33 Street NE Limited v Edmonton (City), 2014 ABCA 229, paras 20, 24, 29, 31, citing United Taxi 
Drivers’ Fellowship of Southern Alberta v Calgary (City of), 2002 ABCA 131, para 164 (rev’d on other grounds 2004 
SCC 19); See also Brown and Evans, “Judicial Review of Administrative Action in Canada” Chapter 13. The Grant 
of Authority: I Generally A. The Need for a Grant of Authority § 13:1. Introduction (Appendix A). 
64 REDA, s 2(1).  
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chosen by the Legislature to ensure the impartiality of AER hearings, allowing the CEO to overturn 

decisions of quasi-judicial Cabinet appointed adjudicators.65  

 

60. By overturning a decision-making structure in place since REDA’s inception, the CEO 

undermined the finality of AER decisions, something he acknowledges is of “fundamental 

importance in Alberta’s energy regulatory system.”66 The CEO effectively created a new 

mechanism of review by allowing dissatisfied proponents to seek relief from the CEO rather than 

this Court, contrary to the legislature’s intent to insulate hearing commissioners from executive 

influence. In doing so, the CEO undermined both the Hearing Panel’s authority and this Court’s 

supervisory role. 

 

61. As summarized by Professor Nigel Bankes, the CEO “has now opened the door that others 

will undoubtedly try to enter” and that the “continued use of this process would of course make a 

mockery of proceedings conducted by hearing commissioners.”67 

 

62. What is more alarming, if the CEO’s interpretation is endorsed by this Court, the ability to 

reconsider a hearing panel wouldn’t be limited to just the CEO. The March 29, 2014 delegation 

instrument gives the authority to instigate a reconsideration to twenty-four different AER officials, 

including non-executive positions such as Senior Advisors. Adopting the CEO’s interpretation of 

these rules would inject significant uncertainty. If the CEO’s interpretation is correct and he can 

reconsider hearing commissioner decisions, there would be nothing preventing him from similarly 

sub-delegating those powers.  

 

63. If this Court grants the CEO the power to reconsider hearing commissioners’ decisions it 

would effectively give the operational branch a veto over the adjudicative branch. The specter of 

a CEO veto would loom heavy over the adjudicative branch. This cannot have been the intent of 

 
65 Alberta, Legislative Assembly, Alberta Hansard, 28-1 (6 November 2012) at 564 (Hon Ken Hughes) online: 
<https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_28/session_1/20121106_1330_01_han.p
df#page=17> [Honorable Ken Hughes, 6 November 2012]. 
66 Cancellation Decision, Appeal Record at page 17.  
67 Nigel Bankes and Shaun Fluker, “CEO of the Alberta Energy Regulatory Denies Public Hearing Rights on a Coal 
Application” (15 September 2025), online: Ablawg, https://ablawg.ca/2025/09/15/ceo-of-the-alberta-energy-
regulator-denies-public-hearing-rights-on-a-coal-application/.  
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the legislature when it sought to create an efficient, ordered regulator with a clear separation 

between its operational arm and its independent adjudicative branch.  

 

64. In recognizing that it was “without precedent” to overturn a decision of hearing 

commissioners, the CEO stated also that he was not “inclined” to exercise his discretion “out of 

respect for the hearing process and the autonomy and independence of hearing panels.” It is 

antithetical to the rule of law for administrative decisions to rest solely on the “inclinations” of 

administrative decision makers. Hearing commissioners are either independent and autonomous 

decision makers or they are not. Either the CEO has the lawful jurisdiction to interfere with hearing 

commissioners’ rulings or he does not.  

 

65. The justifications advanced by the CEO and Summit for this decision pale in comparison 

to the destabilizing implications it has for Alberta’s energy regulatory framework. The CEO 

acknowledged that it was “without precedent” for any non-hearing commissioners to reconsider a 

hearing panel’s procedural decision. Such unparalleled assertion of authority requires a concrete 

and well-founded legal foundation. The CEO failed to do so. Instead, he offered a single paragraph 

containing legal errors and lacking any concrete justification of his unprecedented actions.  

 

66. First, the CEO misconstrued s. 13 of REDA by relying on his authority over day-to-day 

operations to claim jurisdiction over hearing panel decisions. Section 13 states that hearing 

commissioners’ proceedings are considered part of the AER’s day-to-day operations for the 

purposes of, among other things, ensuring that they receive the professional, technical, 

administrative and operational support necessary to conduct hearings and inquiries. Unlike s. 12(3) 

which explicitly refers to decisions of hearing commissioners, s. 13 refers more broadly to their 

“proceedings” and does not state that the CEO has authority over their adjudication and ultimate 

decision-making. Interpreting s. 13 as subsuming hearing commissioners under the CEO’s 

authority and giving him veto power over their decisions is inconsistent with REDA, its objectives 

and legislative intent.68 Yet this is precisely the consequence of the CEO’s interpretation. In his 

own words: “my absolute discretion”…“ to reconsider decisions of hearing panels.69 Given the 

 
68 Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27, at para 21.  
69 Cancellation Decision, Appeal Record at pages 17 and 18.  
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implications of the CEO’s proposed interpretation, s. 13 is insufficient to wrest exclusive 

jurisdiction and adjudicative independence over the conduct and decision making of hearings from 

hearing commissioners.  

 

67. Second, the CEO also claimed authority through his general supervisory authority over the 

AER under the General Bylaw and asserted that his general delegation of powers included the 

power to reconsider decisions of hearing commissioners. Yet, as noted above, the General Bylaw 

requires any CEO powers to comply with the rules, regulations and policies including the Mandate 

and Roles Document which states that “the conduct and outcomes of hearings…are the 

independent responsibility of the respective panels of hearing commissioners.”70 

  

68. On the permission to appeal application, Summit also argued that the Cancellation Decision 

was justified because the withdrawal of all directly and adversely affected parties required the 

hearing to be cancelled. That argument fails for several reasons.  

 

69. First, these arguments were already rejected by the Panel in a seven-page decision based 

on the full Proceeding 449 record.71 Summit’s decision to seek reconsideration from the CEO 

rather than properly72 appealing that decision to this Court does not justify overturning the entire 

statutory scheme. Second, the Appellants had been granted full participant status by the Hearing 

Panel, entitling them to the same procedural rights as other participants.73 Third, the Appellants 

concerns were cited as a key basis for the AER’s original decision to hold a hearing.74  

 

 

 

 

 
70 Wozniuk Affidavit, Exhibit I at page 107 [subject to Application for New Evidence]; and General Bylaw (see 
footnote 54) at Article 6(c) and (d). 
71 Motion Decision of the Alberta Energy Regulator, dated July 23, 2025, Appeal Record at page 8.  
72 2024-10-07 AER Letter to Martin Ignasiak re Proceeding 449 Hearing, EKE at page 4, the Chief Hearing 
Commissioner advised at the beginning of Proceeding 449 that the Hearing Panel “will decide any procedural matters” 
and that “their decisions may only be reviewed by the Court of Appeal of Alberta.”   
73 The Appellants were granted full party status under ss 9 of the Rules of Practice, once they became full parties, 
there is no legal distinction between participants who are directly and adversely effected and those that are not.  
74 Wozniuk Affidavit, Exhibit F at page 31 [subject to Application for New Evidence]. 
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B. The CEO Breached his Statutory Authority by Conducting a Written Hearing on the 
Reconsideration Request under Section 42 

 
70. Given that REDA grants exclusive authority over hearings to hearing commissioners, the 

CEO lacks any jurisdiction to conduct a hearing.75 

 

71. Upon receiving Summit’s reconsideration request, the Regulatory Appeals Coordinator 

invited Proceeding 449 participants to make written submissions on whether the AER should 

reconsider the Hearing Panel’s decision and, if so, whether it should be varied. They also directed 

that all communications relating to the reconsideration should be copied to the other parties.76 The 

CEO, and not the hearing commissioners, then purported to consider those submissions and render 

the Cancellation Decision.77 In doing so, the CEO conducted a written hearing on a reconsideration 

and thereby intruded upon the exclusive jurisdiction of hearing commissioners under s. 12(1). 

 

72. While the term “hearing” is not defined in REDA, ss. 18 and 19 of the Rules of Practice 

expressly provide that hearings may be conducted “in writing”, and that where a written hearing 

is held, the AER “may dispose of the proceeding on the basis of the documents filed by the 

parties.”78 Section 34(2) of the Rules of Practice confirms ss. 18 and 19 apply to reconsiderations.79 

 

73. These provisions do not mean that the AER conducts a “hearing” whenever it makes a 

decision based on written materials, as occurs regularly in many administrative contexts. For 

example, AER staff make decisions on applications predicated on proponent applications and 

statements of concern submitted by the public without conducting a hearing.80 Similarly, the AER 

may reconsider one of its own decisions based on new information or changed circumstances 

without requesting submissions, engaging a hearing process, or triggering the procedural rights of 

adverse parties.81   

 
75 REDA, ss 11(3) and 12(1). 
76 Regulatory Appeals Coordinator’s Communication to Parties, EKE at pages 45-46. 
77 Cancellation Decision, Appeal Record at page 16.  
78 Rules of Practice, ss 18 and 19. 
79 Rules of Practice, s 34(2). 
80 REDA, s 33.  
81 AER, Reconsideration of Northwestern Utilities Limited as Licensee of Record of Certain Wells Previously Held 
by the Lloydminster Development Company (20 September 2021) online: (pdf)  
<https://static.aer.ca/prd/documents/decisions/regulatory-appeal-decisions/1934332_20210920.pdf?utm>.  
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74. Here, however, the Cancellation Decision was not merely based on written materials, but 

on competing adversarial submissions drafted by legal counsel and arising within the context of 

an ongoing quasi-judicial proceeding before a Hearing Panel. The resulting decision affected the 

parties’ procedural rights. The CEO cannot circumvent REDA’s allocation of sole authority over 

hearings to hearing commissioners by asserting in form that no hearing was being conducted. In 

substance, the process constituted a hearing. 

 

75. Interpreting the Rules of Practice otherwise would collapse the distinction between the 

AER’s operational and adjudicative functions, permitting the CEO to exercise powers reserved 

exclusively to hearing commissioners. It would allow the CEO (or any two AER staff members 

listed in the March 29, 2014 delegation) to circumvent the clear intent of s. 12(1) of REDA by 

simply declining to convene a hearing and deciding the matter themselves based on written 

submissions regardless of the surrounding circumstances, as occurred here. 

 

76. Such an interpretation is contrary to ss. 18, 19, and 34(2) of the Rules of Practice and would 

undermine REDA’s structure, which is designed to ensure that adjudicative decisions are made by 

an independent, quasi-judicial body separate from the AER’s operational arm. 

 
 

C. The CEO Unjustifiably Departed from the AER’s Test for Reconsideration  

77. The AER applies the following stringent and well-established test when determining 

whether to exercise its reconsideration authority under s. 42 of REDA (“Reconsideration Test” or 

“Test”): 82 

As indicated by section 42, it is at the AER’s sole discretion to reconsider a decision made 
by it. The section does not provide an appeal mechanism to be utilized by industry or 
members of the public. Other provisions of REDA are available for that purpose. Given the 
appeal processes available under REDA, and the need for finality and certainty in its 
decisions, the AER will only exercise its discretion to reconsider a decision in extraordinary 

 
82 For example, AER, Request for Reconsideration No 1956259 (2 July 2025), online (pdf): 
<https://static.aer.ca/prd/documents/decisions/regulatory-appeal-decisions/1956259-20250702.pdf>;  
also see: AER, Request for Reconsideration No.: 1942728, (November 23 2023), online (pdf): 
<https://static.aer.ca/prd/documents/decisions/regulatory-appeal-decisions/1942728-20231123.pdf>;  
also see:  AER Request for Reconsideration of Application No. 1891278 (6 June 2019), online (pdf): < 
https://static.aer.ca/prd/documents/decisions/Participatory_Procedural/1920885_20190606.pdf>;    
also see: AER, Request for Reconsideration by Fort McMurray Metis Local 1935 (31 March 2016) Online (pdf): < 
https://static.aer.ca/prd/documents/decisions/Participatory_Procedural/1826564_20160316.pdf>. 
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circumstances and where it is satisfied that there are exceptional and compelling grounds to 
do so. Mere disagreement with a decision is not sufficient.  
 
The reconsideration power in section 42 exists because in its absence, the AER could never 
reconsider its decisions, notwithstanding a change in circumstances. The intent of REDA is 
not to have reconsiderations be a review tool to be invoked by application from those who 
believe they are affected by an AER decision.  
 
The AER will reconsider a decision when there is new information or where there is an error 
in the decision that is so profound that to not reconsider the decision would make it without 
any value or merit, such that it would be absurd not to reconsider it. There is no time bar to 
the ability of the AER to reconsider a decision. (emphasis added). 

 

78. This Test reflects the AER’s longstanding recognition that reconsideration is an exceptional 

remedy that “should be used sparingly, and only in the most compelling cases where no other 

review power exists to address a situation that is in obvious need of remediation.”83  

 

79. The Test must also be understood within the broader statutory and administrative law 

framework governing the AER’s discretion. As with all legislative provisions, s. 42 must be 

interpreted consistently with REDA’s overall scheme, including the AER’s duty under s. 9(1) to 

act honestly and in good faith and the legislature’s intention to maintain a fair and impartial 

adjudicative process.84  

 

80. Proper administrative decision-making also includes the consistent and non-arbitrary 

application of statutory authority. Parties are entitled to expect that like cases will be treated alike 

and that departures from established practices will be justified. These principles, grounded in 

legitimate expectations and the rule against arbitrariness, constrain the exercise of discretion under 

s. 42 and protect public confidence in administrative decision-making.85 

 

81. Accordingly, the phrase “sole” discretion in s. 42 cannot be interpreted as allowing the 

CEO “absolute” discretion to wield the reconsideration powers however it sees fit. As Justice Rand 

 
83 AER, Reconsideration Request by O’chiese First Nation, Mine Permit C2003-4A (4 March 20216), online (pdf): 
<https://static.aer.ca/prd/documents/decisions/Participatory_Procedural/1828666_20160304.pdf>.   
84 Glykis v Hydro-Québec, 2004 SCC 60, para 5; Calder v Alberta, 2019 ABCA 289, para 31; REDA, ss 9(1) and 12(1).  
85 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, (“Vavilov”) paras 129–131. 
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ruled in Roncarelli v Duplessi “there is no such thing as absolute or untrammelled ‘discretion.’”86 

Together with legislative intent and core administrative law principles, the Reconsideration Test 

operates as a meaningful constraint on the CEO’s exercise of discretion under s. 42, subject only 

to the justificatory framework articulated in Vavilov. An erroneous interpretation of the decision-

maker’s home statute or an exercise of that discretion departing from those constraints without 

adequate justification constitutes an error of law, reviewable on a correctness standard.87  

 

82. In this case, the CEO misinterpreted s. 42 and exceeded those constraints in at least two 

material respects: 

a) Immediately upon receiving Summit’s reconsideration request, the CEO sought and 

relied on undisclosed ex parte input from the Minister’s office and denied the 

Appellants’ any opportunity to respond. In doing so, he departed from the 

Reconsideration Test and breached his duty under s. 9(1) to act honestly and in good 

faith (including not giving rise to a reasonable apprehension of bias), a condition 

precedent to the lawful exercise of discretion under s. 42, rendering his decision 

unlawful from the outset.  

b) The CEO further departed from the Reconsideration Test by misapplying the Test 

itself, including by failing to consider available alternative remedies, failing to 

identify any proper basis for reconsideration, and relying on inconsistent and 

irrational reasoning, thereby rendering the decision arbitrary and unreasonable. 

 

i. The CEO departed from the Reconsideration Test at the outset, breaching his duty of good 
faith and giving rise to a reasonable apprehension of bias 
 

83. Section 42 cannot be read in isolation. It must be interpreted within the broader statutory 

framework, including s. 9(1), which requires AER decision-makers to act honestly and in good 

 
86 Roncarelli v Duplessi, [1959] SCR 121, at p 140, J; see also Sara Blake, “Administrative Law in Canada, 7th ed 
(Toronto: LexisNexis Canada Inc., 2022) Part I Proceedings before the Tribunal, Chapter 4 Decision-Making Powers, 
§4.06 Delegation (Appendix B).  
87 Glamorgan Landing Estates GP Inc v Calgary, 2024 ABCA 150 (“Glamorgan”), para 88; Vavilov, para 108; AWA 
v AER, para 18 citing to Borgel, para 10.  
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faith in exercising all AER powers, duties, and functions.88 Compliance with this obligation is 

fundamental to the lawful exercise of statutory power, including s. 42 reconsiderations.89  

 

84. Consistent with this framework, the AER’s longstanding practice upon receiving a 

reconsideration request is to apply the Reconsideration Test.90 Following Summit’s reconsideration 

request, the Regulatory Appeals Coordinator invoked that Test, invited written submissions, and 

directed that parties copy each other on their submissions.91 This created a legitimate expectation 

that this Test would be applied and that all parties would have a fair opportunity to be heard by an 

impartial decision-maker. 92  

 

85. The CEO departed from that process at the outset. Immediately upon receiving Summit’s 

request on August 6, 2025, and without notice to any impacted parties, he sought “input” from the 

Minister’s office - the type of political influence the legislature had sought to exclude from the 

hearing process.93 This resulted in a closed-door discussion, the contents of which, were not 

disclosed, and according to claims form the Minister’s office, not recorded.94 While the CEO 

enumerated each of the  submissions he had reviewed in coming to the Cancellation Decision, he 

failed to mention that he had sought and received “input” from the Minister’s office.95 

 

86. The CEO’s account of his meeting with the Minister’s office raises more questions and 

deepens the apprehension of impropriety. The CEO later denied he sought “input” into his decision, 

claiming the meeting was only to “inform” the Minister’s office of the decision.96 That assertion 

is difficult to reconcile with the facts: 1) the CEO’s email states that he sought the meeting  for the 

 
88 REDA, ss 9(1).  
89 Glamorgan, para 88; Vavilov, para 108. 
90 For example, see: AER, Request for Reconsideration No 1956259 (2 July 2025), online (pdf): 
<https://static.aer.ca/prd/documents/decisions/regulatory-appeal-decisions/1956259-20250702.pdf>; also see AER, 
Request for Reconsideration No.: 1942728, (November 23 2023), online (pdf): 
<https://static.aer.ca/prd/documents/decisions/regulatory-appeal-decisions/1942728-20231123.pdf>. 
91 Regulatory Appeals Coordinator’s Communication to Parties, EKE at pages 45-46.  
92 Agraira v Canada (Public Safety and Emergency Preparedness), 2013 SCC 36, paras 95–97. 
93 Wozniuk Affidavit, Exhibit B at page 11 [subject to Application for New Evidence]. 
94 Wozniuk Affidavit, Exhibit C at pages 21-24 [subject to Application for New Evidence]. 
95 Cancellation Decision, Appeal Record at page 16.  
96 Alberta Legislative Assembly, Alberta Hansard, 31-2-8 (14 April 2026) at p PA509 online < 
https://docs.assembly.ab.ca/LADDAR_files/docs/committees/pa/legislature_31/session_2/20260414_0900_01_pa.p
df>. 
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sole purpose of seeking “input” and 2) prior to the meeting, the Minister’s Chief of Staff, Mr. 

Marciano, told the CEO the Minister’s office was informed of, and even had a copy of, Summit’s 

reconsideration request. It also contradicts Mr. Marciano’s own account of the meeting that their 

discussion addressed the scope of the AER’s powers under s. 42, the “uniqueness” of the request, 

and the broader implications of the decision.97  

 

87. The CEO’s conduct constitutes a clear departure from the Reconsideration Test and a 

breach of the overarching duty to act in good faith by seeking and relying on undisclosed input 

obtained outside the established process, before considering the Appellants’ submissions and 

without affording them any opportunity to respond. This alone is sufficient to render the exercise 

of discretion under s. 42 unlawful. 

 

88. The severity of this breach is heightened by the surrounding circumstances. The Minister’s 

office was not a neutral third party: Summit’s parent company had previously written to the 

Minister expressing dissatisfaction with the AER process, comparing it to the “previous federal 

government” and seeking his intervention.98 They had also forwarded their reconsideration request 

to the Minister’s office describing the requested outcome as a “win/win/win for everyone.”99 While 

the precise response from the Minister’s office is unknown because the CEO failed to disclose the 

contents of this conversation, these circumstances and the fact that the CEO failed to mention it in 

the Cancellation Decision,100 only add to the apprehension that the process was not neutral or 

impartial and the CEO’s decision was tainted with a reasonable apprehension of bias.101  

 

89. The Appellants only became aware of the extent of the Ministerial involvement on October 

29, 2025, more than two months after the Cancellation Decision, through an access to information 

request.102 Absent that request, these communications would never have been disclosed. 

 
97Ibid; Wozniuk Affidavit, Exhibit C at page 23 [subject to Application for New Evidence]. 
98 Valory Letter to Minister, EKE at pages 47-49.  
99 Wozniuk Affidavit, Exhibit B at page 12 [subject to Application for New Evidence]. 
100 Appleby-Ostroff v. Canada (Attorney General), 2011 FCA 84, para 36.  
101 Searles v Alberta (Health and Wellness), 2008 ABQB 307 (“Searles”), paras 51–52, Skibsted v Alberta 
(Environment and Protected Areas), 2026 ABKB 98 (“Skibsted”) paras 170 sets out that the test for a reasonable 
apprehension of bias is “what would an informed person, viewing the matter realistically and practically – and having 
thought the matter through – conclude. Would he think that it is more likely than not that [the decision-maker], whether 
consciously or unconsciously, would not decide fairly.”  
102 Wozniuk Affidavit, Exhibits A and B [subject to Application for New Evidence].  
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90. This situation is similar to Skibsted v Alberta, where the Court of King’s Bench found a 

reasonable apprehension of bias arising from undisclosed communications between the Alberta 

Environmental Appeal Board and the Minister of Environment and Protected Areas relating to the 

approval of a racetrack project. In that case, documents obtained through an access to information 

request suggested alignment between the Board, the Minister, and the proponent, including 

undocumented phone calls between Board’s counsel and the proponent.103 The Court held that 

these undisclosed and unrecorded communications gave rise to an appearance of unfairness. 104 

 

91. The same concern arises here: Summit submitted its reconsideration request directly to the 

CEO (not the Hearing Panel) following its communications with the Minister’s office. The CEO’s 

immediate and undisclosed communications with that office give rise to a reasonable apprehension 

of, in Summit’s words, a “win/win/win” alignment between the CEO, the Minister’s office, and 

Summit. 

 

92. Accordingly, the CEO not only departed from the Reconsideration Test at the outset by 

engaging in ex parte communications with the Minister’s office, but his failure to record and 

disclose those communications – together with the Minister’s prior involvement with Summit – 

gives rise to a reasonable apprehension of bias on the part of the CEO.105    

  

ii.  The CEO Misapplied the Reconsideration Test, rendering his decision unlawful  
 
93. As set out in paragraph 77 above, the AER has consistently applied the established 

Reconsideration Test to requests under s. 42. The Test makes clear that reconsideration is not a 

substitute for REDA’s statutory appeal mechanisms and is available only in “extraordinary 

circumstances” involving “exceptional and compelling grounds,” namely new information or a 

profound error rendering the original decision untenable.106 The Regulatory Appeals Coordinator’s 

 
103 Skibsted, paras 210–232.  
104 Skibsted, paras 171, and 233-238.  
105 Searles, paras 51–52; Skibsted, paras 170–171, 223–226, and 233–238. 
106 AER, Request for Reconsideration No 1956259 (2 July 2025), online (pdf): 
<https://static.aer.ca/prd/documents/decisions/regulatory-appeal-decisions/1956259-20250702.pdf>; also see AER, 
Request for Reconsideration No.: 1942728, (November 23 2023), online (pdf): 
<https://static.aer.ca/prd/documents/decisions/regulatory-appeal-decisions/1942728-20231123.pdf>. 
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August 11, 2025 letter to the parties gave rise to a legitimate expectation that the Reconsideration 

Test would govern Summit’s request.107  

 

94. Despite acknowledging the Test,108 the CEO failed to engage with its core requirements 

and instead relied on reasoning that is incomplete and incoherent. In doing so, he departed from 

the Test in at least three material respects. 

 
95. First, the CEO failed to satisfy the core substantive requirements of the Reconsideration 

Test. He identified no new information arising after the Hearing Panel’s decision and no profound 

error rendering that decision untenable. In the absence of new information or a profound error, 

Summit’s request amounted to mere disagreement with the outcome, which the Reconsideration 

Test expressly precludes as a basis for reconsideration. The CEO failed to address either key factor 

in the Test in his Cancellation Decision109 

 

96. Second, the CEO failed to consider whether reconsideration was appropriate in light of the 

s. 45 appeal mechanism. The Regulatory Appeals Coordinator expressly stated that s. 42 “does not 

provide an appeal mechanism…other provisions provide this opportunity.”110 This position is 

consistent with prior statements from the Chief Hearing Commissioner, the Hearing Panel, and the 

AER’s own governance materials, all of which confirm that hearing panel decisions are 

“reviewable only by the Court of Appeal of Alberta.”111 The AER further confirmed this position 

in its submissions during the Permission to Appeal hearing for this matter.112 The CEO also failed 

to address the availability of an appeal mechanism in the Cancellation Decision. 

 

97. Third, the Cancellation Decision is internally inconsistent and lacks rational justification. 

Rather than applying the established Test, he relied on the purported “uniqueness” of the 

circumstances and asserted, without analysis, that Summit’s request met the “test traditionally 

 
107 Regulatory Appeals Coordinator’s Communication to Parties, EKE at pages 45-46.  
108 Cancellation Decision, Appeal Record at page 117. 
109 See reconsideration decisions at footnote 105, which hold that “[m]ere disagreement with a decision is not 
sufficient.” 
110 Regulatory Appeals Coordinator’s Communication to Parties, EKE at pages 45-46.  
111 Exhibit 1.0 – 2024-10-03 AER Letter to ABolton, EKE at page 6; Wozniuk Affidavit, Exhibit H at page 86 [subject 
to Application for New Evidence].    
112 AWA v AER, para 14.  
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imposed on requesters.”113 He provided no explanation as to why “uniqueness” is a relevant 

consideration, how it relates to the Reconsideration Test, or how the identified factors were 

weighed. His only further justification, a vague assertion that he “feel[s] it is of sufficient 

importance to the AER”, is unexplained and untethered to any recognized legal standard.114 

 
98. The CEO identified three “unique” factors: 1) the AER had never held a hearing with no 

remaining directly and adversely affected parties, 2) the AER had never cancelled a hearing while 

participants remained, and 3) the operational arm CEO was being asked to reconsider a hearing 

commissioners’ procedural decision. However, factors 2 and 3 only arose because the CEO chose 

to overturn the Hearing Panel. They couldn’t have been factors weighing in favour of a 

reconsideration because they only crystalized when the CEO decided to undertake the 

reconsideration and cancel the hearing. The decision is therefore internally inconsistent and 

unlawful under Vavilov.115 

 

iii.  The CEO’s departure from the Reconsideration Test constitutes an error in law  
 
99. These failures breach binding statutory and administrative law constraints, including the 

requirement that s. 42 be exercised in good faith.116 They give rise to a reasonable apprehension 

of bias and violate procedural fairness, legitimate expectations, and the rule against arbitrariness. 

Whether taken individually or cumulatively, they constitute errors of law that undermine the 

consistency and predictability of AER decision-making and render the CEO’s decision unlawful.117 

 

D. Remedy 

100. If this Court concludes that the CEO erred on any of the three grounds of review, the 

Appellants request that both the Cancellation Decision and Summit’s operating permits be 

quashed, and Summit’s applications and reconsideration request be remitted to the Hearing 

Panel.118  

 

 
113 Cancellation Decision, Appeal Record at page 16. 
114 Cancellation Decision, Appeal Record at page 16. 
115 Vavilov, paras 102–104.  
116 REDA, ss 9(1). 
117 Vavilov, para 37; Borgel, para 10;  
118 Civil Notice of Appeal.  

30

https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html#par129:~:text=%5B102%5D,the%20Legal%20and
https://www.canlii.org/en/ab/laws/stat/sa-2012-c-r-17.3/latest/sa-2012-c-r-17.3.html?resultId=8649dd918a1c4bfd9d439fba1414d0c2&searchId=2026-05-04T15:01:34:404/80b3696150924556be15311d53c4d53b#:~:text=Duty%20of%20care,in%20good%20faith%2C
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html#par129:~:text=%5B37%5D,standard%20through%20statute.
https://www.canlii.org/en/ab/abca/doc/2020/2020abca192/2020abca192.html#par10


 
 

 

101. As a result of the Cancellation Decision, the AER issued the Mine 14 Permits.119 

Accordingly, the Appellants’ Notice of Appeal also seeks to quash and declare unlawful any AER 

actions arising from, or as a result of, the Cancellation Decision, including the Mine 14 Permits.120  

  

102. This appeal raises significant jurisdictional issues in relation to the CEO’s authority to 

make the Cancellation Decision.121 If the Cancellation Decision was made without jurisdiction or 

delegated authority it is ultra vires and void ab initio.122 If an administrative act is void, it is a 

nullity and any proceeding or step founded upon it is void. 123 

 

103. In Gitxaala, the Federal Court of Appeal held that an order in council directing the National 

Energy Board to issue an approval certificate was a nullity. Even though a number of the appellants 

had not directly appealed or challenged the certificates directly, the Court ruled that because the 

basis for the certificates is a nullity “the certificates are also a nullity and must be quashed.”124  

 

104. Given the alleged jurisdictional errors, if the CEO lacked jurisdiction, the Cancellation 

Decision is void ab initio.125  If the Cancellation Decision is void ab initio, the jurisdiction over 

Summit’s application rests with the Panel and AER staff lack and have never held any jurisdiction 

to issue the Mine 14 Permits. Any purported jurisdiction over the Mine 14 Permits by AER staff 

is founded upon a nullity and is incurable. The appropriate remedy is to quash the Mine 14 Permits 

and remit the matter to the AER for redetermination by a properly constituted decision-maker 

under REDA, namely the Hearing Panel assigned to Proceeding 449.126  

 

105. To allow the Mine 14 Permits to be insulated from challenge, as Summit has suggested, 

because the Appellants did not seek a regulatory or statutory appeal, would not be in the interests 

of justice and would effectively insulate the Mine 14 Permit despite being predicated on an 

 
119 Wozniuk Affidavit, Exhibit K [subject to New Evidence Application].  
120 Civil Notice of Appeal, paras 6 (e) and (f).  
121 AWA v AER, paras 7, 23-24. 
122 Halbury’s Laws of Canada – Administrative Law (2022 Reissue) (Régimbal, Estabrooks, Wilson), V. Judicial 
Review 1. Jurisdicitonal Issues (2) Basic Principles (a) General. 
123 Clapp v. Macro Industries Inc., 2007 BCSC 840, paras 29-30. 
124 Gitxaala et al v HMTQ et al, 2016 FCA 187, paras 5 and 127. 
125 Newfoundland Telephone Co v Newfoundland (Board of Commissioners of Public Utilities), [1992] 1 SCR 623, p 
645; Gibb v Nigeria, 2003 ABQB 604, para 35.  
126 Vavilov, paras 139-142; SBLP Southland Mall Inc v Regina (City), 2022 SKCA 115, para 73. 
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incurably bad foundation. Any regulatory or statutory appeal is likely to be futile. A regulatory 

appeal would be conducted by staff (under the direct purview of the CEO) or by hearing 

commissioners. The CEO has already claimed authority to reconsider any such decision and shown 

a willingness to intervene in an unprecedented way in favour of Summit’s interests.  

PART 5 – RELIEF SOUGHT 

106. As a result of the forgoing, the Appellants respectfully ask this Honourable Court to grant the

following relief:

a) an Order granting this appeal;

b) a Declaration that the CEO acted unlawfully and, therefore, the Cancellation Decision

is invalid;

c) a Declaration that the Cancellation Decision is ultra vires and beyond the jurisdiction

of the CEO, and therefore invalid;

d) an Order quashing the CEO’s Cancellation Decision and remitting Summit’s

reconsideration request and Summit’s Applications for its proposed Mine 14 coal

project to the Hearing Panel;

e) a Declaration that any subsequent actions or regulatory steps taken by the AER and

any of its officers and staff founded upon, arising from or as a result of the CEO’s

Cancellation Decision in relation to Summit’s Applications (including the Mine 14

Permits) were unlawful and are a nullity and of no force and effect;

f) an Order quashing any subsequent actions or regulatory steps taken by the AER and

any of its officers and staff founded upon, arising from or as a result of the CEO’s

Cancellation Decision (including the Mine 14 Permits) in relation to Summit’s

Applications;

g) costs of this appeal; and

h) such further and other relief as this Honourable Court may see fit to order.

All of which is respectfully submitted with 12th day of May, 2026.  

_______________________________ 

Counsel for the Appellants 
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Judicial Review of Administrative Action in Canada § 13:21

Judicial Review of Administrative Action in Canada
Donald J.M. Brown, John M. Evans

Part V. Non-Procedural Review

Chapter 13. The Grant of Authority

II. Subdelegating the Grant of Authority

E. Delegated Legislative Power and the Need for Standards

§ 13:21. Generally

For the exercise of a delegated legislative power to be valid, the subordinate legislation must contain standards or decisional

criteria that restrain the discretion given by the enabling statute to the exerciser of the power. 1  Thus, unless a statute expressly

authorizes a wholesale subdelegation of power, 2  the subordinate legislation in which the subdelegation is effected cannot be a

mere reiteration of the terms of the grant of authority contained in the enabling legislation, 3  even if the power contains a wide

discretion. 4  This principle was explained as follows:

A statutory body which is empowered to do something by Regulation does not act within its authority by simply
repeating the power in a Regulation in the words in which it was conferred. That evades exercise of the power
and, indeed, turns a legislative power into an administrative one. It amounts to a redelegation by the Board to
itself in a form different from that originally authorized; and that this is illegal is evident from the judgment of

this Court in A.-G. Can. v. Brent. 5

Accordingly, some minimum standards or criteria must be included in the delegating instrument, even where the instrument

authorizes decisions to be made by the very body having the power to make the subordinate legislation. 6  In other words, the
subdelegation of decision-making power must be made less “subjective” than the power contained in the statute, by including

in the instrument subdelegating the power some objective criteria 7  that limit or “structure” its exercise. 8

As yet, no clear tests or criteria have been articulated to assist in determining the degree of discretion that can be conferred
when discretionary decision-making is subdelegated. In one case, it was suggested that the discretion left to the recipient of the

subdelegated power must be so minor as to be “essentially administrative.” 9  And in another case, the Supreme Court rejected
as “non-legal” an argument to the effect that a planning bylaw should be upheld because, given the differing characteristics of

the sites to which it was to be applied, it was impossible for the municipality to include more specific standards. 10

On the other hand, it is unlikely that an administrative agency with the power to determine individual cases on the basis of
a broad statutory grant of discretion will be required by the courts to exercise a permissive rule-making power to limit or
confine its discretion. Indeed, whether an agency develops policy through proactive rule-making or in the context of case-by-

case adjudication is generally regarded as being within its discretion. 11  However, where the exercise of an agency's power may
deprive a person of the right to life, liberty and security of the person, the principles of fundamental justice may require the

agency to exercise its delegated legislative power in order to pre-empt a “void for vagueness” challenge. 12

© 2026 Thomson Reuters Canada Limited
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Blake: Administrative Law in Canada 

Clean Version 

Part I Proceedings Before the Tribunal 

Chapter 4 Decision-making Powers 

§4.06 DELEGATION
There is a general rule that, unless expressly authorized, persons granted statutory powers may not 
delegate the powers to others. The Latin maxim states, “delegatus non potest delegare”. They must 
themselves make all decisions they are empowered by statute to make and may not allow their 
decisions to be made by anyone else. A tribunal may not delegate its decision-making powers to a 
member or employee. A tribunal may not delegate to another tribunal, nor defer to the opinions or 
approval granted by other public authorities. 

However, provided the tribunal retains decision-making authority and accords procedural fairness, it 
may ask its staff to investigate and report. Staff may assist with fact-finding and drafting the decision. 
The tribunal may obtain information and opinions from others, accept findings of another agency or 
standards developed by other authorities. In addition, the decisions of several authorities relating to 
the same matter may be channelled through one agency or jointly negotiated with a party by several 
authorities but, before a joint recommendation is rejected, the party must be accorded procedural 
fairness. 

Interpretation Acts provide that a power conferred on a public officer may be exercised by that 
officer’s “lawful deputy”. These words have been narrowly interpreted to permit only the officer’s 
immediate subordinate to act. It does not allow the officer to delegate to anyone. Broader powers of 
delegation may be granted by other statutes. 

Cabinet has an implied power to delegate its decision-making powers. Because of the nature of 
Cabinet, it is assumed that the legislature or Parliament did not intend that the full Cabinet exercise 
all its decision-making powers. These powers may be delegated to one or more members of the 
Executive Council. If a hearing must be held before a decision is made by Cabinet, the hearing 
function may be delegated. 

Powers conferred on a Minister are typically exercised by officials in the department. “The tasks of a 
Minister of the Crown in modern times are so many and varied that it is unreasonable to expect them 
to be performed personally.” This is not really delegation. A decision of an official is the decision of 
the Minister in the sense that the Minister is responsible to Parliament for the decision. The official 
who exercises the Minister’s power must be in the same ministry and need not be independent of 
the Minister. The Minister need not give guidance to officials as to the appropriate exercise of the 
Minister’s authority. 

However, if the statute prescribes which official is to exercise the Ministerial power or authorizes a 
decision by “a person [designated] by the Minister”, no other official may exercise the power. If the 
Act intends that the power be exercised by the Minister personally, it may not be exercised by an 
official. This legislative intention is indicated by statutory expressions such as “in [the Minister’s] sole 
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discretion”. A party who has a right of appeal from an official to the Minister is entitled to have the 
appeal decided by the Minister and not by another official. Approval of by-laws and regulations may 
require the personal attention of the Minister. Even where the Minister must exercise the power 
personally, the “leg work” may be done by staff. 
 
Good delegation practices include identification of the matters that may be decided by the delegate 
and guidelines for the exercise of discretion. Unlimited discretion should not be conferred on a 
delegate. Supervisory control over the delegate should be retained. The delegate must comply with 
any duty inherent in the delegated power such as a duty of procedural fairness. A delegate may 
not sub-delegate. 
 
Where a public officer has express authority to delegate and, separately, a regulation designates 
certain officers as having delegated authority, the public officer is not precluded from delegating to 
another person pursuant to the statutory authority. 
 
Delegation requires some express act of delegation. Abstention while another body acts is not 
sufficient. 
 
 
 
Sara Blake, Administrative Law in Canada, 7th ed (Toronto: LexisNexis Canada Inc, 2022) 
 

 

Footnoted Version 

• Administrative Law in Canada, 7th ed. (Blake) 
• Part I Proceedings Before the Tribunal 

• Chapter 4 Decision-making Powers 

Part I Proceedings Before the Tribunal 

Chapter 4 Decision-making Powers 

§4.06 DELEGATION 
There is a general rule that, unless expressly authorized, persons granted statutory 
powers may not delegate the powers to others. The Latin maxim states, “delegatus non 
potest delegare”. They must themselves make all decisions they are empowered by 
statute to make and may not allow their decisions to be made by anyone else. A 
tribunal may not delegate its decision-making powers to a member or employee.1 A 
tribunal may not delegate to another tribunal,2 nor defer to the opinions or approval 
granted by other public authorities.3 
 
However, provided the tribunal retains decision-making authority and accords 
procedural fairness, it may ask its staff to investigate and report.4 Staff may assist with 
fact-finding and drafting the decision.5 The tribunal may obtain information and 
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opinions from others,6 accept findings of another agency7 or standards developed by 
other authorities.8 In addition, the decisions of several authorities relating to the same 
matter may be channelled through one agency9 or jointly negotiated with a party by 
several authorities but, before a joint recommendation is rejected, the party must be 
accorded procedural fairness.10 
 
Interpretation Acts provide that a power conferred on a public officer may be exercised 
by that officer’s “lawful deputy”.11 These words have been narrowly interpreted to 
permit only the officer’s immediate subordinate to act. It does not allow the officer to 
delegate to anyone.12 Broader powers of delegation may be granted by other 
statutes.13 
 
Cabinet has an implied power to delegate its decision-making powers. Because of the 
nature of Cabinet, it is assumed that the legislature or Parliament did not intend that 
the full Cabinet exercise all its decision-making powers. These powers may be 
delegated to one or more members of the Executive Council.14 If a hearing must be 
held before a decision is made by Cabinet, the hearing function may be delegated.15 
 
Powers conferred on a Minister are typically exercised by officials in the department. 
“The tasks of a Minister of the Crown in modern times are so many and varied that it is 
unreasonable to expect them to be performed personally.”16 This is not really 
delegation. A decision of an official is the decision of the Minister in the sense that the 
Minister is responsible to Parliament for the decision.17 The official who exercises the 
Minister’s power must be in the same ministry18 and need not be independent of the 
Minister.19 The Minister need not give guidance to officials as to the appropriate 
exercise of the Minister’s authority.20 
 
However, if the statute prescribes which official is to exercise the Ministerial power or 
authorizes a decision by “a person [designated] by the Minister”, no other official may 
exercise the power.21 If the Act intends that the power be exercised by the Minister 
personally, it may not be exercised by an official. This legislative intention is indicated 
by statutory expressions such as “in [the Minister’s] sole discretion”.22 A party who has 
a right of appeal from an official to the Minister is entitled to have the appeal decided 
by the Minister and not by another official.23 Approval of by-laws and regulations may 
require the personal attention of the Minister.24 Even where the Minister must exercise 
the power personally, the “leg work” may be done by staff.25 
 
Good delegation practices include identification of the matters that may be decided by 
the delegate and guidelines for the exercise of discretion. Unlimited discretion should 
not be conferred on a delegate.26 Supervisory control over the delegate should be 
retained. The delegate must comply with any duty inherent in the delegated power such 
as a duty of procedural fairness.27 A delegate may not sub-delegate.28 
 
Where a public officer has express authority to delegate and, separately, a regulation 
designates certain officers as having delegated authority, the public officer is not 
precluded from delegating to another person pursuant to the statutory authority.29 
Delegation requires some express act of delegation. Abstention while another body acts 
is not sufficient.30 
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